CleanAir

11 March 2011
Mayor Johnson stumbles and falls after backward steps on air quality.

‘Wake-up call’ to Mayor and so-called ‘greenest Government’ in run-up to London 2012
Olympics

Clean Air in London (CAL) hails European Commission’s temporary and conditional exemption
as an ideal mechanism to maximise pressure on UK to comply with health based laws. It
requires urgent air quality action in London and ‘freezes’ the current enforcement process

CAL calls on Parliament’s Environmental Audit Committee to investigate whether UK is acting
in good faith on air quality laws including: the monitoring of air pollution; reporting to the
Commission; and keeping secret ministerial briefings relating to legal action

CAL thanks Commissioner Potoénik and his team; Jean Lambert MEP and Darren Johnson
AM (Green); Ken Livingstone, Claude Moraes MEP and Murad Qureshi AM (Labour); and
Sarah Ludford MEP and Mike Tuffrey AM (Liberal Democrat) for their contributions to this
outcome

The European Commission (Commission) has granted a temporary and conditional exemption in the
Greater London Urban Area from the European Union’s air quality standards for dangerous airborne
particles known as PMyj,.

The Commission considers there may be a risk of the PMy, daily limit value being exceeded after
the exemption period ending on 11 June 2011. The time extension reapplication to comply with
the PMy, daily limit value in London has therefore been granted on the condition that short-term
measures are introduced to control, or, where necessary, suspend activities which contribute to the
risk of the limit values being exceeded. In other words: no new short-term air quality measures;
no time extension.

The Commission’s media release and formal decision can be seen at:
http://europa.eu/rapid/pressReleasesAction.do?reference=1P/11/285&format=HTML &aged=0&langu

age
=EN&aquiLanquage=en

http://ec.europa.eu/environment/air/quality/leqislation/time extensions.htm

With the Mayor having postponed systematic long-term measures, such as Phase 3 of the London
low emission zone (which could have provided a margin of safety to avoid the need for short-term
measures), this new plan could include measures in relation to traffic (e.g. local bans for the dirtiest
vehicles when pollution is worst), construction work, ships at berth and the use of industrial
plants or products and domestic heating. The UK should ensure that those measures or, if
appropriate, a short-term action plan within the meaning of Article 24 of Directive 2008/50/EC (Air
Quality Directive) are in place by 11 June

2011 at the latest and shall communicate them to the Commission by 30 November 2011. Further, by
‘freezing’ not cancelling, the current infringement process for breaches of the PMy, limit values
in London since 2005 (which has already passed the final written warning stage), the Commission
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remains able to refer the UK to the European Court of Justice if the conditions of the exemption are
not met. A reference to the European Court of Justice could therefore take place in the months
leading up to the London 2012 Olympics.

In any event, the UK must comply fully with the PMy, annual mean and daily limit values
throughout London (and the rest of the UK) in 2011 and thereafter. It must do so irrespective of
weather conditions, trans-boundary air pollution, street geometry or other factors that have been used
as excuses in the past.

The Commission’s decision is very significant because:

until

UK) in

it removes any remaining uncertainty

The Air Quality Directive gave Member States the chance to apply for a time extension
2011 to comply with the PMy, limit values. This has meant no-one has been sure from when
the limit values would apply. That uncertainty is removed by today’s announcement as no
further time extension applications are allowed.

action must be taken this year to protect public health

The Commission’s requirement for immediate action by the Mayor and the Government
means that public health will be protected to the maximum extent enforceable by law.

legal pressure on the Mayor and the Government is intense and increased

The Commission has found a way to require action by the Government and the Mayor now
rather than grab a headline (e.g. by rejecting unconditionally the time extension reapplication
for PMyg) but lose months or years while an enforcement case works its way to the
European Court of Justice.

The Commission remains able to refer the UK to the European Court of Justice if the
conditions of the exemption are not met (i.e. move from Stage 2 to Stage 3 of enforcement
process (with fines occurring at Stage 6)). In contrast, if an unconditional time extension
had been granted, some four years of legal pressure would have been lost (since the original
first written warning was in January 2009 and the next would be in October 2012 or later i.e.
shortly after ratified data for 2011 is reported).

Separately and together, this means there is no let-up in the pressure on the UK to comply
with the PM, limit values in London.

any future breaches of PM;, limit values will be unlawful

Any breach of the PMy, annual mean or daily limit values in London (or elsewhere in the

2011 or thereafter will be unlawful. This should make it easier for the Commission to
progress quickly through the six stage enforcement process and seek unlimited lump sum
and daily fines for persistent offending. These fines might total £300 million per year per
pollutant.
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V. it sets a strong precedent for robust action to enforce nitrogen dioxide laws

The Mayor’s Air Quality Strategy (AQS) says that road transport is the dominant
source of PMj,emissions in central London, contributing around 79% in 2008, 80% in 2011
and 75% in 2015 (paragraph 2.5.3 on page 38). The AQS estimates that road transport is
the main source of PM,s emissions in London, contributing around 80% in 2008, with a
slightly lower proportion in 2015 (see paragraph 2.5.6 on page 41).

A health study published by the Mayor estimated that some 4,267 premature deaths in
London in 2008 were attributable to long-term exposure to PM,s (with each such person
dying up to 11 % years early). This was nearly one in 12 of all deaths recorded in London in
that year.

Quotes:
Simon Birkett, Founder and Director of Clean Air in London, said:

“The Mayor has stumbled and fallen after backward steps on air quality measures. This is a
‘wake-up call’ to the Mayor and the so-called ‘greenest Government’ in the run-up to the London 2012
Olympics.

“Clean Air in London (CAL) hails the European Commission’s (Commission’s) temporary and
conditional exemption as an ideal mechanism to maximise pressure on the UK to comply with
health based laws. It requires urgent air quality action in London and cleverly ‘freezes’ the current
enforcement process for several months. Even now fines are not inevitable if the Mayor and the
Government take urgent action to improve London’s air quality. It is a scandal that they have
ignored for years common sense, their duties and the calls of Londoners for them to take action.

“The UK has not deserved a time extension to comply with the daily limit value for dangerous
airborne particles (PMyo) in London. It failed to comply with the pre-conditions or show
convincingly how the legal standard will be achieved throughout London in 2011 — for example at
Horn Lane in Ealing. It is clear the Commission was not satisfied with the UK’s reapplication for a
time extension.

“There is plenty of evidence to suggest the UK has submitted selective or misleading responses to
the
Commission as part of its applications for a time extension. For example, it seems to have:

i.  argued that transboundary air pollution was the cause of breaches of the PMy, limit values but
failed to comply with Commission guidance;

ii. argued that Marylebone Road is a street canyon when it did not meet the Commission’s
guidance on street geometry;

iii.  denied the PMy, annual mean limit was breached in London in 2009 despite the Mayor
saying, in his final Air Quality Strategy (AQS), that it had been;

iv.  included, illogically, the western extension of the congestion charging zone (WEZ) in its
reapplication for a time extension but excluded Phase 3 of the low emission zone. It then had
to apologise to the Commission in writing in January this year for confusing it over the WEZ;

v.  asserted that the PMy, daily limit value will be achieved throughout London in 2011 after an
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annual deduction for ‘sea salt” whereas Commission guidance says this approach is
‘unreliable’;

vi.  told the Commission that the highest monitored and modelled levels of PMy, occur in
Marylebone Road and sought to ignore the worse sites shown on the London Air Quality
Network (e.g. Horn Lane) — despite Horn Lane and other sites meeting the micro-siting and
data quality requirements of the Air Quality Directive;

vii.  included the draft AQS formally in its first application and sought to include the final version
of the AQS ‘informally’ in its second application; and
viii.  ignored the trend so far this year, even at the Government’s preferred monitoring station in

Marylebone Road, which has shown 15 exceedances of the PMy, daily limit value (out of 35
allowed for a whole year) compared to just nine by the same time last year.

“The UK looks set to try to hide the facts further as part of its five yearly review of monitoring
stations this year. The UK also continues to keep secret information requested by CAL over two
years ago under the Freedom of Information Act.  CAL is therefore calling on Parliament’s
Environmental Audit Committee to investigate whether the UK is acting in good faith on air quality
laws including: the monitoring of air pollution; reporting to the Commission; and keeping secret
ministerial briefings relating to legal action.

“This decision reminds us of the scandal of Mayor Johnson’s backwards steps on air quality and
inaction by the so-called ‘greenest Government’. CAL urges a simultaneous twin track approach to
address this public health crisis: rapidly escalating legal action if either of the PMyq limit values is
breached in London in 2011 (as already looks likely); and radical action by the Mayor and
Government. CAL will be looking closely to see whether the UK complies with the strict conditions
of the exemption.

“CAL thanks Commissioner Poto¢nik and his colleagues for the great care they have taken in
reaching this decision and recognises that the Commission will have felt obliged to accept the UK’s
representations at face value. CAL also wishes to thank its supporters for the valuable part they have
played in today’s successful outcome. | would like to thank particularly: Darren Johnson AM and
Jean Lambert MEP (Green); Lord Berkeley, Ken Livingstone, Claude Moraes MEP and Murad
Qureshi AM; Sarah Ludford MEP and Mike Tuffrey AM (Liberal Democrat); and the Campaign
for Better Transport, ClientEarth, Environmental Protection UK, Friends of the Earth and the
London Forum of Amenity and Civic Societies.

“Separately, we should not forget that the nitrogen dioxide (NO,) annual mean and hourly limit
values, which entered into force on 1 January 2010, were breached by a factor of two near
London’s busiest streets last year. The hourly limit value for the whole of 2011 was breached early in
January.

“We now need Mayor Johnson and the Government to play their part in tackling an invisible public
health crisis with as many early deaths attributable to air pollution in London in 2008 as we thought
occurred during the Great Smog in 1952.”

ENDS

Notes:
1. Timeline
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1999 EU legal standards for ambient air quality are established in
legislation
1 January 2005 EU limit values for PMy, enter into force.
1 May 2008 Mayor Johnson elected
11 June 2008 EU directive on ambient air quality and cleaner air for Europe enters
into force.
29 January 2009 European Commission sends UK first written warning over PMy,
breaches.
24 April 2009 UK applies for a time extension to comply with both PM;, limit
values
11 December 2009 European Commission rejects UK’s application for a time extension
on PMy,
1 January 2010 EU limit values for nitrogen dioxide (NO,) enter into force
3 May 2010 UK reapplies for a time extension to comply with PMy, daily limit
value
6 May 2010 UK General Election
3 June 2010 European Commission sends UK final written warning over PMyq
breaches.
14 December 2010 Mayor publishes Air Quality Strategy (assuming unconditional time
extension)
11 March 2011 European Commission grants temporary and conditional time

extension to UK

2. Health

Mayor estimates 4,267 (and up to 7,965) premature deaths in London in 2008 were attributable
to long-term exposure to dangerous airborne particles (PM,s). The Mayor’s health study
included estimates for each of over 600 Wards across London.

http://cleanairinlondon.org/health/mayor-johnson-publishes-health-study-estimating-4267-
premature-deaths/

BBC reported on 5 December 2002 a Department of Health estimate that 4,075 more people had
died during the Great Smog of December 1952 than would have been expected under normal
conditions.

http://news.bbc.co.uk/2/hi/uk news/england/2545759.stm

According to the Statistics Office report titled ‘Key Population and Vital Statistics 2007’ there
were 50,265 deaths in total in London in 2007 (see page 64):

http://www.ons.gov.uk/ons/rel/kpvs/key-population-and-vital-statistics/no--34--2007-
edition/index.html

COMEAP published their report titled ‘The Mortality Effects of Long-Term exposure to
Particulate Air Pollution in the UK’ on 21 December 2010. See paragraph 21 on page 5 of
main report for estimates of impact (i.e. up to 11 % years each and speculating that air pollution
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may contribute in some smaller way to the premature deaths of up to one in three people
nationally).

http://www.comeap.org.uk/documents/reports/128-the-mortality-effects-of-long-term-exposure-
particulate-air-pollution-in-the-uk.html

3. Paragraph 21 of Commission’s Decision dated 11 March 2011

“In view of the very narrow margin by which compliance in zone 1 is projected, the
Commission considers that there may still be a risk that the daily limit value is exceeded
after the exemption period. The Commission therefore finds that no objection should be
raised to the exemption, provided that the air quality plan is adjusted to include short-term
measures effective for controlling or, where necessary, suspending activities which contribute to
the risk of the limit values being exceeded. The competent authorities should ensure that those
measures or, if appropriate, a short- term action plan within the meaning of Article 24 of
Directive 2008/50/EC are in place by 11 June 2011 at the latest. The adjusted air quality plan
including the short-term measures, or if appropriate, the short-term action plan shall be
communicated to the Commission by 30 November 2011 at the latest.” See Air Quality
Directive, Article 24:

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:152:0001:0044:EN:PDF

4. Mayor’s Air Quality Strategy published on 14 December 2010

http://www.london.gov.uk/sites/default/files/Air%20Quality%20Strateqy%20v3.pdf

5. EU Directive (Article 22 relates to time extensions)

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:152:0001:0044:EN:PDF

6. European Commission Environment Directorate’s time extension page

http://ec.europa.eu/environment/air/quality/legislation/time extensions.htm

7. First written warning on 29 January 2009

http://europa.eu/rapid/pressReleasesAction.do?reference=1P/09/174&format=HTML &aged=1&la
ngu age=EN&quil anguage=en

8. European Commission rejects first application on 11 December 2009

http://europa.eu/rapid/pressReleasesAction.do?reference=1P/09/1908&format=HTML &aged=1&I
ang uage=EN&guilLanguage=en

9. European Commission sends UK Final written warning over levels of fine particle
pollution on 3 June 2010

http://europa.eu/rapid/pressReleasesAction.do?reference=1P/10/687&format=HTML &aged=1&la
ngu age=EN&aquilLanguage=en
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10. London Air Quality Network — Breaches of PMy, limit values in London 2010 Annual mean
http://www.londonair.org.uk/london/asp/publicstats.asp?mapview=PM10b&statyear=2010&

MapTyp
e=Google&region=0&site=MY 1&postcode=&la id=&objective=All

2010 Daily exceedences

http://www.londonair.org.uk/london/asp/publicstats.asp?mapview=PM10b&statyear=2010&Map
Typ  e=Google&region=0&site=MY 1&postcode=&la_id=&objective=All

2011 Annual mean (to 9 March 2011)

http://www.londonair.org.uk/london/asp/publicstats.asp?mapview=all &statyear=2011&MapType
=Go ogle&region=0&site=MY 1&postcode=&la id=&objective=All

2011 Daily exceedances (to 9 March 2011)

http://www.londonair.org.uk/london/asp/publicstats.asp?mapview=all &statyear=2011&MapType
=Go ogle&region=0&site=MY 1&postcode=&la id=&objective=All

11. Breaches of nitrogen dioxide limit values
2010 Annual mean

http://www.londonair.org.uk/london/asp/publicstats.asp?mapview=PM10b&statyear=2010&Map
Typ  e=Google&region=0&site=MY1&postcode=&la_id=&objective=All

2010 Hourly exceedences

http://www.londonair.org.uk/london/asp/publicstats.asp?mapview=PM10b&statyear=2010&Map
Typ  e=Google&region=0&site=MY1&postcode=&la_id=&objective=All

2011 Annual mean (to 10 March 2011)

http://www.londonair.org.uk/london/asp/publicstats.asp?mapview=NO2b&statyear=2011&MapT
ype
=Google&region=0&site=MY 1&postcode=&la id=&objective=All

2011 Hourly exceedences (to 10 March 2011)

http://www.londonair.org.uk/london/asp/publicstats.asp?mapview=NO2b&statyear=2011&MapT
ype
=Google&region=0&site=MY 1&postcode=&la id=&objective=All

12. EU fines and legal process

Infringements of EU law (including enforcement action and fines):
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http://ec.europa.eu/eu_law/infringements/infringements_en.htm

Recent infraction decisions (all topics)

http://ec.europa.eu/eu law/infringements/infringements decisions en.htm

13. Localism Bill (see Part 2 re EU fines)
Overview:

http://services.parliament.uk/bills/2010-11/localism.html

Latest Bill:

http://www.publications.parliament.uk/pa/cm201011/cmbills/126/11126.i-v.html
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